NEW MEXICO PUBLIC EDUCATION DEPARTMENT 
PROCEEDINGS BEI'CRE THE DUE PROCESS HEARING OlH-TCER 


MELISSA FLORES, 
on bchnir of 

Petitioner^ 



vs. 


DPI! 1314-23 


liSPANOLA PUBLIC SCHOOI/S 
Respondent. 

MEDIATED COMPROMISE SETTLEMENT AGREEMENT 

THIS compromise; MEDIATED SETPLEMEN'I' AGREEMENT is made and 
enlciwi into puisuanl to 34 C.F.R, § 300.506 by and among Melissa Fiores, individually and on 
belialf of JlHMIvmKeolIectivcIy rofened to as “PETITIONER”), and the Espafiola Public 
Schools (referred to as "RIISPONDENT” or “EPS" or “District”) in settlement of any and all 
claims between the parties under the Individuals witli Disabilities Education Act through the date 
of this Agreement. 

PFriTIONBR and RESPONDENT, desiring to resolve all claims arising under the 
Individuals with Disabilities Hducntioit Act (IDEA) tlirough the Effective Date of this 
Agreement, agree to the follosving: 

1. RESPONDENT and PETITIONER agree that a residential treatment center with 

expertise in working with students with autisn^nd capacity to provide a full day of 
educational services presently constitutes least restrictive environment for 

educational purposes and that Bayes Achievement Center in Huntsville, Texas can 
implement j|^^|individualizcd Education Program (IBP) aitd meet his educational 
needs. 

2. RESPONDENT and PETll'IONER understand and agree that when a student is placed in 
a residential ticatmcnt center by the lEP Team, the program, including nonmcdical care 
and room and board must be at no cost to the parents of the student. 

3. RESPONDENT and PE'l'ITIONER understiind and agree tliat J^^^is currently a 

Medicaid redpienh The parties agree tlrat they will seek to have any medical costs 
covered by Medicaid Insurance Provider (currently Presbyterian Health Plan, 

Inc. through Centennial Care), except program costs associated with Bayes Aclncvcment 
Center which will be the responsibility of the District. RESPONDENT and 
PET'ITIONBR further understand tliat ordinary psycliiatric costs arc included witliin 
Bayes Acliievement Center program costs. Therefore, the parties will not seek to liavc 
Josiah’s Medicaid Insurance Provider cover those psychiatric costs that arc included 
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wUhin progiani costs. If there are costs that arc of the type for which the District may 
seek reiniburscincnl through the Medicaid SchooM3aficd vServlccs Program, 
RliSPONDENT reserves the right to seek reimbursement. 

4, R13SPONDBNT and PETJTIONKR undcislaiid that because Is a Medicaid 

recipient he is eligible to have his medical care coveted b^Tiedicaid and that 
PETITIONER should not be chamedfor any medical, bcitavioral, pharmaceutical, dental 
or other health care costs for JgH and stie is not consenting to any such costs. See 
NMAC 8.200.d30.i6(A) (A medicaid provider agrees to accept the amount paid as 
payment in full with the exception of co-payment amounts required in certain tnedicaid 
eligibility categories [42 CFR 447,15). Other than the co-paymcnls, a provider cannot 
bill an eligible recipient for any unpaid portion of the bill (balance billing) or for a claim 
(hat is not paid because of a provider administrative error or failuro of multiple providers 
to communicate eligibility information.) Therefore, R ESPOND ENT will include in its 
contract with Bayes that Bayes will coordinate with Medicaid Insurance 

Provider (currently Presbyterian Heallli Plan, Inc. through Centennial Care) to obtain 
prior approval before incurring any medical, behavioral, pharmaceutical, denlol or health 
care costs for J^B|oxcop( in an emergency. In addition, RESPONDEN^vill include a 
provision in the contract with Bayes that Bayes will coordinate with Presbyterian 

NM Medicaid Insurance Provider (currently Presbyterian Health Plan, Inc. through 
Centennial Care) to determine any requirements necessary to access emergency care for 
Josiah, if needled, and comply with such requirements in the event of an emergency. 
RliSPONDBNT will include provision in its contract xvilin^es that Bayes will follow 
Now Mexico Medicaid procedures, as rcquirc<l by NM Medicaid Insurance 

Provider (currently Presbyterian Hcal^Plan, Inc. tlirougli Centennial Care), when 
arranging needed medical care for Jl|^| RESPONDENT will include provision in its 
contract with Bayes that in the event that NM Medicaid docs not approve a requested 
service, Bayes agrees to convene an lEP meeting to discuss options for obtaining needed 
care. 


5. 


6 . 


RESPONDENT and P15TITIONER further understand that as a Medlcaid-cliglble patient, 
J^HMedicaid Insurance Provider (currently Presbyterian Health Plan, Inc. through 
Centennial Care) is responsible for paying for medically ncccs.sary services that Josiah 
requires i nclud ing. If required,.medical transport to and. fro m Jils re sidential treatment 
center, travel expenses for the family as ueeesstuy to meet J^^| medical (Includi^ 
psychiatric and behavior therapy) needs, ami on-going medical services during 
placement in a rcsidcnliai trealmoiu center. The parties have worked together to obtain 
reasonable assurance that Presbyterian Health Plan, Inc. will pay for these services wliilc 
attends the Bayes Achievement Center and have obtained such assurance. 


Tlie parlies agree and understan d that accessing free appropriate public education Is not 
and will not be contingent on .fH having any restriction on medical coverage tliat 

9 would be eligible for if he were receiving services in New Mexico, Therefore, a 
of medical coverage or care will trigger n review of JosialPs lEP and identification 
of an alternative location for the delivery of services. 


Mediated Compromise »SeUleineiU Agreement 
DPI! 1314-23 


Page 2 of 9 






7. RESPONDENT aiul PETITIONER uiulcisiaiid aiul agree llial Iho District Is not obligated 
to pay for any medical cate tital does not constitute a related service. Tito parties furlltcr 
understand tliat pliysician provided services ttr^j^uded from the IDEA and tlierefore 
arc not titc rcs|)onsibility of (ire District. If requires medical care tlral is not 
covered by Medicaid as a result of his out of slal^naccmcnt, tlie District will eitltor pay 
for sue!) care (if it constitutes a rclaled service) or will promptly liold aijIl^Mccling to 
identify another appropriate placement closest to home that can provide J^^with a free 
appropriate public education in a timely manner. 

8. If is hospitalized due to serious injury or illness, the parlies agree to seek Medicaid 
transport of tire family. In the event that Medicaid does not cover transportation in these 
instanccs^he District will pay foi^Kl arrange for family transjroitation to the hospital to 
wliich is admitted. If I^|m^^ascd from a hospital after a serious injury or 
illness and Bayes determines IhntJHI family sliould visit, the District will pay for 
and arrange family transportation to Bayes. If transportation under this section is 
provided by tlie District, Bayes will determine whether the subsequent regular monthly 
family visit as set fortlt in paragraph 23 is necessary. 

9. UESPONDEN r and PE'ITJ'IONBR agree that if Medicaid Insurancr^ovidcr 

(Iocs not provide transportation at least monthi^o^’etitioner to visit and 

participate in beiiavioj^^py, the District will pay for and assist the family in making 
arrangements to visit J^^fat Bayes Achievement Center on a monthly basis as follows; 

a. District funded trips will be entirely dedicated to his behavior 

therapy, his program and progress at Bayes Achievement Center, and 
program efforts to successfully transition him to ids homo and community. 
District funded travelers will paiticlpale In any activities designalerl by 
Bayes Aclncvcmcnt Center and may include participating in any parent 
training or family (heia|)y, attending any Ircaltncnl team or lEP team 
meetings, observing or participating in program activities, and 
j)arlicipnling in any outings. 

b. District funded Iransporlalion will be for a maximum of 3 nights per visit 

_ unlps8.lheJEP Team specifies otherwise due to a specific need. -— 

c. District will book the flights and keep for its exclusive use any frequent 
flyer miles. 

d. PETfriONBR will facilitate tire District’s access to and use of frequent 
flyer miles for District funded tramsporlalion including by allowing access 
to frequent flyer numbers and providing passwords to access miles for any 
District funded traveler. Any traveler who denies or impedes access to 
miles generated from District funded tratisportation may be denied District 
funded transportation. 
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c. Disd'Icl rundc<l (raiispoitntion will be liinilcd to mother plus one 

family member and one liotel room. 

f. District will select a hotel that Is in walking distance of two restaurants. 
District will book and pay for the hotel room. 

g. District fvmdcd travelers will use taxi service designated by District for 

travel between Houston airport, liotel and Bayes-designated locations. 
Unless the District is able to secure a contract with a taxi service, taxi 
service between tliese locations will be lelmbursed by the Distdet with 
appropriate receipts. Only taxi service between these locations will be 
subject to reimbursement by tlieDlstricl. Alternatively, with prior 
approval of (he rental car rate, mother or other family traveler 

may rent a car and be reimbursed for the rental car, 

h. Unless transportation is otherwise provided by the District, the District 

will reimburse mileage for one round-trip between Espanola and the 
Albuquerque Inlcrnational AUport and reimburse parking for one car at a 
long-term airport parking lot, rcgiirdless of the number of District funded 
travelers. The owner of the vehicle claiming mileage must complete the 
District’s jcquired reimbursement forms and satisfy all District 
requirements for mileage antUradcing reimbuiscmcnt in order to obtain 
such reimbursement. If mother is unable to drive or obtain 

transportation to the Airport, she must notify tlie District at least five 
business days in advance of travel so that the District can arrange to 
transport her. 

i. Meals for District funded travelers will be reimbursed on a per diem basis 
at the District-approved per diem amount at the time of travel (currently 
$30.00 per day). 

j. School official(s) may accompany District funded travelers on any District 
funded trip. If accompanied by a school official, paragraphs g. and h. will 
not apply if the school official rents the car/providcs thc transpoi tation. 

k. 'I'ravel dates and times must be pre-approved by Bayes Achievement 
Center and must allow for the accomplishment of any Bayes Achievement 
Center identified activities for the trip. This may mean that travel may 
nccti to occur during the week rather than on a weekend. 

l. Travel dales and times must be confirmed with District three weeks in 
advance of travel (unless the travel is emergency travel pursuant to 
Paragraph 8 above). If changes are made less than 3 weeks prior to travel, 
PEITTIONBR will be responsible for any increased costs of travel or the 
trip may be canceled. 
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in, Reimbursement claims submittcri pursuant to Paragraph 9 must comply 
witli Board policy and procedures. Hligibic claims under Pnragrapli 9 (hnl 
comply with Board policy and procedures shall be reimbursed wilhin 10 
business days. RBSPONDENT's Special Hrlucation Director will contact 
PliTITIONER to review applicable policies and procedures and provide 
tlie applicable forms. 

10. RBSJ’ONDBN'r and Pli'l'lTlONBR agree to amend jj^^^^lEP without a meeting to 
reflect: 


a. 


b. 


d. 


BaycWVcIiicvcment Center is an appropriate location to implement 
IBP (subject to contract approval by the New Me,xico Public 
Education Department); 


is to receive a full school day/week of educational services (29 
liours per week excluding lunch and recess) including special education 
and behavioral support (27 hours per week); speech therapy as a related 
service 1.0 hour per week; and occupational thcrafiy as a related service 
l.O hour per week; 


is to receive non-mc<licnl care and room and board while at Bayes 
Achievement Center; and 


a is to participate in an evaluation period of 30-60 days to be 
:ted by Bayes Achievement Center, with an IBP meeting to be held 
at the conclusion of the evaluation period to review/revise the IBP as 
appropriate. 


11. RESPONDENT and PETITIONER agree to convene another IBP meeting on a mutually 
agreeable date and time but before the annual due date of ScptcnibcH9,2014 to conduct 
his annual IBP meeting. In the meantime, the parties agree that as amended 

constitutes a free appropriate public education (PAPE) in the least restrictive 
environment. 


12. RESPONDENT agrees to issue to mother an iPad willi FaceTime (or other 

comparable tablet and Wi-Fi-based videoconferencing) for the purpose of communicating 
v/ith residential treatment center staff, participating in any .slaffings, trainings or meeting 
witli the residential treatment center, and seeing and communicating with 
PETITIONER ogreas to utilize Wi-Fi services available to her through family members 
and wilhin the community. 

13. RESPONDENT and PBlTflONBR understand tlial Bayes Achievement Center has 
agreed to waive any activity fee that may typically be charged to parents by Bayes 
Achiev ement Center for participating in weekend activities with otlier residents and 

will be able to participate in weekend activities with otlier residents unless there is 
an individualized reason why he should not do so. 
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14. RESPONDENT agrees to contract witit Jill Bas.so, a Board Ccrtificrl Bch^or Analy.st 

(BCBA) for up to 10 hours per semester to review data from lesklcntial 

treatment cenlenind consult with the District and parent rogaiding the progiess data for 
as long as remains in a residential treatment center pursuant to an IBP. 

RESPONDEhWfflher agrees to contract with Jill Bass<^ participate either in-pcr.son 
or by telephone in any IBP mecli)ig held concerning jIH during the next two school 
years (2014-2015 and 2015-2016), including IBP meetings held to di.scu.ss JHH 
placement in a residential Ircatmenl center and his transition from ms^nuial treatment, 
and to observe him one time, or more if determined necessary by IBP Team, at 

Bayes Achievement Center prior to any transition from the Center. Recognizing that Jill 
Basso is not employed by RESPONDENT to deliver the services describetl in this 
Agreement, PBTITIONER agrees not to hold RESPONDENT responsible should Jill 
Basso be unable or unwilling to fulfill the activities specified in this Agreement. If Jill 
Basso is unable or unwilling to fulfill the activities specified in this Agreement, 
RESPONDENT and PETITIONER agree to work together to adjust timeframes or 
identify an alternative behavior specialist to perform the services contemplated in this 
Agreement to be performed by Jill Basso. PEI'ITIONER and RESPONDENT may 
amend the terms of this paragraph by written agreement signed by both parties 
subsequent to the date of this Agreement. 

15. RESPONDENT and PETITIONER agrees that transitioning from residential 

trcalmcnt will include training for staff as determined appropriate by the lEP Team and 
with consideration of the recommendations from Jill Basso and Bayes Achievement 
Center. 


16. RESPONDENT agrees that J^^Buay continue to receive special education and related 
semccs from the District tlirough the 2020-2021 school year (one school year beyond 
J^H IDEA age eligibility) so long as from the date of this Agreement forward. 
PETl’flONER aimually provides and maintains consent for tire District to access 
Medicaid benefits to i)ay for sjiecial education and related services pursuatit to 34 CFR § 
300.154(d), and further maintains such consent lliroughoul tlic 2020-2021 school year. 
RESPONDENT agrees that if any futiuc clinnges to the New Mexico Medicaid program 
occur such that PElDTIONEU’s .consent to allow District-to-access-Josiah’s Medicaid 
benefits for special education and related services jeopardizes or reduces 
Mcriicaid benefits, PE'lTflONBR’s consent will no longer be necessary and 
RESPONDEM^ill continue to bo obligated to provide special education and related 
services to J^|Hin'ough the 2020-2021 scliool year. In addition, if at any time J^ is 
no longer a Me^aid recipienl^e District shall not require PETITIONER’S consent to 
allow District to access iflHl Medicaid beiicnis for special education and relatcrl 
.services, and RESPONIM^' will conlinuc to be obligatcrl to providi^^ial education 
and related services to jB| lluough llie 2020-2021 scliool year. If j|Hwbtains oilier 
^c coverage, PETITIONER agrees to consent to allow the Dislncl to access 

_other insurance for special education and related services as long as doing so 

lioes not increase premiums, result in decreased benellls or a discontinuation of bcncllts. 
RESPONDENT agrees that if the District accesses Medicaid or private insurance for 
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special education and rclnlcd services that includes a co-piiy or deductible, 
RESPONDRNI' will be responsible For payment of any co-pay or deductible. 

17. PBl’lTIONBR agrees that, except as stated in Paragraph 16 (above), if consent to access 
Medicaid benefits is revoked at any time during this period, Paragraph 16 becomes void 
and PETITIONER is not entitled to the additional school year of services. PETITIONER 
further agrees that Paragraph 16 becomes void If Josiah’s mother is lio longer residing in 
the District at the time he turns 22 or at any lime during the 2020-2021 school year, 

18. RESPONDENT agrees to contract with a facililal^^^i the PED list of IRP facilitators 
to facilitate in any lEP meeting held concerning J^^^during the next two school years 
(20ld-2015 and 201.^-2016). For each of Ihcs^BP meetings, PETITIONER shall 
identify thixje acceptable facilitators from the list, and RESPONDENT shall choose the 
facilitator fronr the three identified by PETITIONER. If PElTflONBR offers a name 
that is unavailable, then PETITIONER shall select another name from which 
RESPONDENT may choose. RESPONDENT and PETITIONER may mutually agree to 
extend the timeframe for conducting the IBP meeting in order to accommodate the 
schedule of a facilitator, or mutually agree In writing to waive this requirement for a 
particular lEP meeting. 

19. PETITIONER agrees to consent to the release and c.xchange of confidential information 
and further agrees to sign consent to such release and exchange of such conndentia! 
information protected by the Family Educational Rights and Privacy Act (FBRPA), the 
IDEA and the Healtli Insurance Portability aitcl Accountability Act (HIPPA) between 
RF,SPONDENT and the following individuals/ entities: 

a. Jill Basso; 

b. Any behavior specialist who provides .services in place of Jill 
Basso; 

c. Gay Finlayson; 

d. Presbyterian Health Services; and 

e. New Mexico Health Services Department. 

20. PRTITIQNRR.. further agrces-to_ maintain such consent -through the duration of the 
services described in this Agreement. PEITfONER and RESPONDENT agree that the 
consent for release of confidential information between RESPONDENT and Presbyterian 
Mcalth Service,s and the New Mexico Hoaltlr Services Dcpartnicnl may be limited to such 
information as is necessary for the coordination of services between RESPONDBN'f and 
Medicaid. 

21. RESPONDENT agrees to request that Bayes Achievement Center provide electronic 
notice of the qumtcrly treatment plan review meetings nortnally conducted by Bayes to 
Ms. Basso, Ms. Finlayson, Presbyterian, Respondent and Petitioner and to electronically 
provide all parlies with any relevant documents at least five days prior to any such 
meeting, if available at the lime, RESPONDENT further agrees to rerjucsl that Bayes 
Achievement Center provide to Ms. Basso, Ms. Finlayson, Presbyterian, Respondent and 
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Pelitioncr n dial-ln nunibei so thal (liey may paidcipalo iclcphonicnlly in these liealmcni i 

learn meetings, ! 

22. RESPONDBNT agrees to request that Bayes Achievement Center holc^ducation ; 

progress meetings every olher ntonlh to discuss, among other tilings, JcH^Brogress. 

RnSPONDBNT agrees to request that Bayes Achievement Center provro^leclronic 

notice of these education progress meetings to Ms. Basso, Ms. Finlayson, Respoiidcnl ! 

and Petilionei and to electronically provide all parties with any relevant documents at ; 

least five days prior to any such meeting, if available at the time. RRSBONDBNT further ^ 

agrees to request that Bayes Achievement Center piovide to Ms. Basso, Ms. Pinlayson, 

Respondent and Petitioner a dial-in number so thal they may participate lelephonically in 
these education progress meetings. 

23, RluSPONDHNT agrees to include a provision in the contract with Bayes that requires ; 

monthly behavior therapy so.s.sions to include Josiah and PETITIONER so that • 

PBTriTONER is able to learn about his treatment goals and needs and to provide her with 

training about how to support his progress when he returns home. 

2d. RESPONDENT agree^o invite Oay Pinlayson to participate lelephonically in all lEP 
Team meetings for jH while ho is a t Bayes Achievement Center including any IBP 
meetings related to transition of of Bayes and to attempt to accommodate her 

schedule to allow for her to participate in the meeting. 

25. PETITIONER agrees to release, and does hereby release, RESPONDENT BspnHola 
Public Schools, including their officials, cmjiloyees, officers and agents, from any and all 
claims under the Individuals with Disabilities Education Act (IDEA), whether now 

known or unknown, including but not limited to any claims for independent evaluations, *; 

reimbursement, compensatory services and attorneys* fees, arising from any acts or 

omissions of RPSPONDENl' through the effective dale of this Agreement. j 

26. This Agreement shall not be construed as an admission of liability or of any wrongful act • 

or omission by any parly, such liability and wrongdoing being expressly denied by • 

RESPONDENT’, leather, RESPONDENT and PETITIONER mutually acknowledge and ! 

_rcpmjjcnt thal this is.a_c.ompromise in resolution ofdispnled IDEA claims.- • - j 

27. Within 30 calendar days of llic effective date of tliis Agreement, REiSPONDBNT shall 

pay attorney’s fees in the amounl of thiity nine thousand, five lumclrcd and fifty six j 

dollars and 84/100 ($39,556.84) for the full release of all PETrnONER*s IDEA claims, ! 

the sufficiency of which is hereby acknowledged. Payment of the ntloriiey’s fees and ! 

costs in the amounl of $22,348.54 shall be made by check made payable to Ltiw Office of ! 

Debra Poulin, Attorney at Law, 7 Avenida Vista Grande, Suite B-7 PMB 431, Santa Pc, 

NM 87508. Payment of the attorney’s fees and costs In the amount of $17,208.00 shall be 
made by check made payable to Pegasus Legal Services for childi'cn. 

i 

28. Within 30 cnlciular days of the effective date of tiiis Agiccmcnt, RESPONDENT shall 
rcimburac parent for .scrvicc.s delivered by Ms. Basso on May .I, 2014, In the amount of 
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iwo lumdrod nnd eighty five doilors ($285.00). PftymoiU slitill bo made by check payable j 

lo Law Office of Dobra Poulii), Aflomoy nl Law, 7 Avonlda Vlstn Oraiido, SuUo B-7 1 

PMB 431, Samu Fo, NM 87508. 

29. PEflTIONBR agrees to aiibinil n inolion to disniiss, with prejudice, the proceeding now ! 

pending bofoie nn Independent duo pixrccss hearing officer for the .Sinte of New Mexico, 

Docket No. 1314«23, within Iwo bU8lno.« days from the Bffccllvo Date of this 
Agrcoinonl. 

30. RESPONDENT nnd PETITIONBR uiideistand that this Agreement is binding and 
enforceable in nny State oouti of competent jurisdiction or in a district court of the Unitcrl 
Sintos pursuant lo 34 C.F.R. § 300.S10(d)(2). 

IN WITNESS WHEREOF, Iho parties have executed this Agreement, lo he effective upon tlie 
Execution Date below. ^ 

Dale Signed: Se ptember // .2014^ 

("Execution Date" nnd "Eflcotlvo DnIo”) 



APPROVED AS TO FORM: 



h(Qo^ 


Poulin, 

Attorney f^BTlTIONBR 
Path Ford, 

Attorney for PETITIONER 



Espaftoln Public Schools 



I Puhllo Schools 
("BPS”) with Doelslon-lJfaklng Authority 
on behalf of BPS 


Blona Gallegos, 

Atlornw for RESPONDENT 

Evelyn Hownrd'Hnud, ^ I 

Allornoy for RESPONDBNt j 
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